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(a) Except aa otherwise provided inthis section, not later than the twen-t i e th working day a f t e r the date of re-ceipt by the F r e e d o m of Informat ionO f f i c e r at EPA Headquarters of an ap-peal f rom an I n i t i a l denial of a requestfor records, the General Counsel shallissue a written determination statingwhich of the requested records (as towhich an appeal was made) shall be dis-closed and which shall not be d i s c lo s ed .(b) The period of 20 working daysshall be measured from the date an ap-peal is f i r s t received by the Freedom ofI n f o r m a t i o n O f f i c e r at EPA H e a d -quarters, except as otherwise providedin §2.205(a).(c) The O f f i c e of General Counsel,a f t e r n o t i f y i n g th e F r e e d o m o f I n f o r -mation O f f i c e r at EPA Headquarters ,may extend the basic 20-day period es-tablished under subsection (a) of thissection by a period not to exceed 10 ad-ditional working days, by furnishingwritten notice to the requestor withinthe basic 20-day period s tat ing the rea-sons for such extension and the date bywhich the o f f i c e expec t s to be able toissue a determination. The period maybe so extended only when a b s o l u t e l ynecessary, only for the period required,and only when one or more of the fol-lowing unusual circumstances requirethe extension:(1) There is a need to search for andco l l e c t the records f rom f i e l d f a c i l i t i e sor other e s tabl i shments that are sepa-rate f rom the o f f i c e proces s ing the ap-p e a l ;(2) There is a need to search for, col-l e c t , and a p p r o p r i a t e l y examine a volu-minous amount of separate and dis-tinct records which are demanded in as ingl e request; or(3) There is a need for consul tat ion,which shall be conducted with all prac-t i cable s p e e d , with another agency hav-ing a sub s tan t ia l interest in the deter-mination of the request or among twoor more components of EPA.(d) No extension of the 20-day periodshall be issued under subsection (c) ofthis section which would cause thetotal of all such extensions and of anyextensions issued under §2.112(e) to ex-ceed 10 working days.
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§2.118 Exemption categories.

(a) 5 U.3.C. 552(b) es tabli shes nine ex-clusive categories of matters which areexempt from the mandatory disclosurerequirements of 5 U . S . C . 552(a). No re-quest under 5 U . S . C . 552 for an exi s t ing,located record in EPA's possessionshall be denied by any EPA o f f i c e oremployee unless the record contains(or its disclosure would reveal) mattersthat are—(1) S p e c i f i c a l l y authorized under cri-teria established by an Executive Orderto be kept secret in the interest of na-tional d e f e n s e or f o r e i g n p o l i c y and arein fa c t p r o p e r l y c l a s s i f i e d pursuant tosuch Executive Order;(2) Belated s o l e l y to the internal per-sonnel rules and practices of an agen-
cy;(3) S p e c i f i c a l l y exempted f rom disclo-sure by statute (other than 5 U.S.C.552(b)): Provided, That such statute:(i) Requires that the matters be with-held f rom the public in such a manneras to leave no discretion on the issue,or (ii) Establishes particular criteria forwithholding or re fers to particulartypes of matters to be wi thhe ld;(4) Trade secrets and commercial orfinancial information obtained from aperson and priv i l eged or c on f id en t ia l(see subpart B);(5) Interagency or intra-agency mem-orandums or le t ters which would notbe avai lab l e by law to a party otherthan an agency in l i t i g a t i o n .with theagency;(6) Personnel and medical f i l e s andsimilar f i l e s the disclosure of whichwould const i tute a c l ear ly unwarrantedinvasion of personal privacy;(7)(i) Records or information convp i l e d for law enforcement purpose s , butonly to the extent that the produc t i onof such law enforcement records or in-formation:(A) C o u l d reasonably be expected toin t er f e r e with enforcement pro-ceedings; - ' • . - • ' •(B) W o u l d deprive a person of a rightto a f a i r trial or an I m p a r t i a l ad jud i ca-tion;(C) Could reasonably be expected toiconstitute an unwarranted invasion of jpersonal privacy; , N : .(D) C o u l d reasonably be expected to -d i s c lo s e the i d e n t i t y of a c on f id en t ia l -
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source, inc lud ing a S t a t e , l o ca l , or for-eign agency or authority or any pri-vate in s t i t u t i on which furnished I n f o r -mation on a conf ident ia l basis, and, inthe case of a record or in format ionc o m p i l e d by a criminal law enforce-ment authority in the course of acriminal investigation, or by an agencyconduct ing a l a w f u l national securityI n t e l l i g e n c e inve s t igat ion, in format ionfurni shed by a con f id en t ia l source;(E) Would d i s c lo s e techniques andprocedures for law enforcement inves-t iga t i on s or prosecutions, or would dis-close g u i d e l i n e s for law enforcementinve s t iga t i on s or prosecutions if suchdi s c lo sure could reasonably be ex-pec t ed to risk circumvention of thelaw; or(F) Could reasonably be expected toendanger the l i f e or physical s a f e t y ofany ind iv idua l .( i i ) [Reserved](8) Contained in or related to exam-ination, opera t ing , or condi t ion report sprepared by, on behal f of, or for the useof an agency responsible for the regula-tion or supervision of f inanica l inst i tu-tions; or(9) Geo log i ca l and geophysical infor-mation and data, I n c l u d i n g maps, con-cerning we l l s .(b) The f a c t that the a p p l i c a b i l i t y ofaa e x emp t i on permit s the w i t h h o l d i n g4f a requested record (or port ion there-of) does not necessarily mean that therecord must or should be w i t h h e l d . See12.119.
3D FR 36902, S e p t . 1, 1976, as amended at 43FK «0000, S e p t . 8, 1978; 53 FR 217, Jan. 5, 1988]
IXJ19 Discretionary release of exemptdocuments.

U> An EPA o f f i c e may, in its discre-release requested records d e s p i t ea p p l i c a b i l i t y of one or more of thep t i on s l i s t e d in §2.118 (a)(2), (a)(5),«r (a)(7). Disclosure of such records is•couraged if no I m p o r t a n t purposeinold be served by w i t h h o l d i n g theawords..:•?«» As a matter of p o l i c y , EPA willHat release a requested record if EPA.lM determined that one or more of the•annptlons l i s t e d in §2.118(a) (1), (3).^fe. f6). (8), or (9), a p p l i e s to the record,when ordered to do so by a Fed-court or in except ional cir-•OHestances under a p p r o p r i a t e restric-

§2.120
tions with the approval of the O f f i c e ofGeneral Counsel or a Regional Counsel.
§ 2.120 Fees; payment; waiver.

(a) Fee schedule. Requesters shall becharged the f u l l a l l owab l e direct costsIncurred by the Agency in re spondingto a FOIA request. However, if EPAuses a contractor to search f or , repro-duce or disseminate records responsiveto a request, the cost to the requestershall not exceed the cost of the Agencyi t s e l f p er forming the service.(1) There are f our categories of re-quests. F e e s for each of the categorieswill be charged as f o l l o w s :(I) Commercial u s e requests. If therequest seeks disclosure of records fora commercial use, the requester shallbe charged for the time spent searchingfor the requested record, reviewing therecord to determine whether it shouldbe d i s c l o s ed and for the cost of eachpage of dupl i ca t ion. Commercial userequesters should note that EPA alsomay charge f e e s to them for time spentsearching for and/or reviewing records,even if EPA f a i l s to locate the recordsor if the records located are deter-mined to be exempt f r o m disclosure.(ii) Requests f rom an educational ornon-commercial s c i e n t i f i c ins t i tu t ionwhose purpose is s cholarly or s c i e n t i f i cresearch, involving a request which isnot for a commercial use and seeks dis-closure of records. In the case of such arequest, the requester shall be chargedonly for the d u p l i c a t i o n cost of therecords, except that the f i r s t 100 pagesof d u p l i c a t i o n shall be furni shed with-out charge.(i l l) Requests f r o m a representativeof the news media, involving a requestwhich is not for a commercial use andseeks d i s c lo sure of records. In the caseof such a request, the requester shallbe charged only for the d u p l i c a t i o ncost of the records, except that thef i r s t 100 pages of d u p l i c a t i o n shall befurn i sh ed without charge.(iv) All other requests. If the requestseeks di s c lo sure of records other thanas described in paragraphs (a)(l)(i), (ii),and (ill) of this section, the requestershall be charged the f u l l cost of searchand d u p l i c a t i o n . However , the f i r s t twohours of search time (or its cost equiv-a l e n t ) and the f i r s t 100 pages of d u p l i -cation (or their cost equ iva l en t) shall
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